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Anti Money Laundering

With days to go before the Money Laundering Regulations 2007 come into force on 15 Decem-
ber 2007 firms should be finalising their review of client engagement and ‘Customer Due Dili-
gence’ (“CDD”) as well as their Anti Money Laundering procedures generally — not forgetting
Counter Terrorist Finance.

The requirement to adopt a ‘risk-sensitive’ approach means there is no ‘one size fits all’ and
simply copying someone else’s or a standard form will not work. The Regulations require a risk-
sensitive approach to the following —

Regulation 5 — verifying the identity of a beneficial owner who is not the customer;
Regulation 7 (2) — application of CDD to existing customers;

Regulation 7 (3) - determining the extent of customer due diligence measures on a risk-
sensitive basis depending on the type of customer, business relationship, product or transaction;

Regulation 8 (2) — ongoing monitoring, which requires scrutiny during transactions, including
source of funds, to ensure it is consistent with your knowledge of the customer, his business and
risk profile;

Regulation 14 — application of enhanced due diligence where customer not present (particularly
relevant to volume conveyancing) and Politically Exposed Persons (PEPs);

Regulation 20 — requirement for systems covering

(a) customer due diligence measures and ongoing monitoring;
(b) reporting;

(c) record-keeping;

(d) internal control;

(e) risk assessment and management;

(

f) the monitoring and management of compliance with, and the internal communication of such
policies and procedures,

in order to prevent activities related to money laundering and terrorist financing.

Readers should consider the Law Society’s Practice Note carefully. Chapter 2 focuses on the
risk-based approach. http://www.lawsociety.org.uk/newsandevents/news/majorcampaigns/
view=newsarticle.law?CAMPAIGNSID=217590

Regulation 21 requires firms in the regulated sector to ensure all relevant staff are trained
regularly (also covering terrorist finance, overlooked by many firms).

Legal Risk partner Sue Mawdsley, who has recently finished delivering the Law Society’s series
of AML roadshows around the country, has been advising many leading city firms and other
practices on their procedures and training.

The Board of the Joint Money Laundering Steer-
ing Group (JMLSG) approved its guidance on 7
November 2007 (note that this is changed from
the previous draft) and has applied for Treasury
approval. Chapter 4 on the Risk-Based
Approach is particularly worthy of note.

Legal Risk scoops
leading Professional
Indemnity Partner

Legal Risk has recruited
leading professional indem-

nity solicitor Francis Dingwall |
as a partner. i

The JMLSG list of recognised stock exchanges
has been withdrawn as it was very old, and had
not been updated since the late 1990s. The
Board does not intend to prepare such a list in
future. The EU maintains a list of regulated
markets under MiFID, which is available at
ec.europa.eu/internal_market/securities/isd/
mifid_en.htm

Francis has acted for many of the leading
insurers of solicitors and other profession-
als. He is recognised in both Chambers and
Legal 500 as a leading practitioner in the
field. He brings US lawyers and insurers as
clients, helping fulfil the firm’s aim to expand

For advice on anti-money laundering its existing north American client base.

policies, training and our helpline contact

sue.mawdsley@legalrisk.co.uk
Continued ....
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OK, CHAPS

Or not — we warned in our October 2006 Risk Update that investigating accountants from the Law Society (now Solicitors Regulation
Authority) were investigating many conveyancing firms who charge clients a larger amount for CHAPS fees (bank transfers) than the
bank charges them, making a secret profit. A number of highly respected firms have been reported for disciplinary action.

In all these cases, the total bill paid by the client was the amount the client expected. But that is not enough. Solicitors cannot charge
the client more than the bank charges them and call it a ‘disbursement’ or ‘expense’ when it in fact contains a hidden profit element.
The fee quotation, client care letter and the bill must be clear as to any profit element.

The point was previously raised in the Gazette of 2 April 2007 but seems not to have been widely read.

Firms should also consider the position in relation to other charges which they may be incorrectly describing as ‘disbursements’ such
as internal photocopying.

For advice on compliance and assistance on disciplinary and conduct issues contact frank.maher@legalrisk.co.uk.

What’s new in mortgage fraud?

Nothing, would be the succinct answer. The same techniques are being employed as those in the 1990s which gave rise to the raft
of managed litigation involving Bristol & West and Nationwide, and a series of other claims by lending institutions. In 1990 the Law
Society first issued its Green card on mortgage fraud. Although it was later revised and updated (July 2002 ‘Warning — Property
Fraud 2’), many of today’s conveyancers seem completely unaware of it. They would do well to seek it out — either in the Law
Society’s Conveyancing Handbook or on the Law Society’s website, www.lawsociety.org.uk.

Reports of falls in the property market and of significant reductions in the availability of buy-to-let mortgages increase of both the
risk of borrowers concealing their true buy-to-let intentions from lenders, and of claims being made when lenders suffer shortfalls
following repossession.

Solicitors and their staff should be on the look out for anything which may affect the price being paid for the property, or the value of
the borrower’s covenant to repay the lender. Examples of matters affecting the price include cash back, direct deposits which the
buyers says they have paid to the seller, and sellers’ guarantees of rental income. Examples of matters affecting the value of the
borrower’s covenant to repay include buy-to-let, if the lender believes the purchase is for owner-occupation. Buyers may be less
concerned about losing possession of property which is not their home. In either case, the decision to lend is the lender’s alone, and
the solicitor must pass on the information — with the borrower’s consent, or otherwise cease acting.

SRA investigations into firms which have unwittingly found themselves caught up in mortgage fraud have led to searching questions
on the steps firms took to ensure compliance with the Green Card.

There have also been in-depth questions on how firms complied with their duties to supervise junior staff, as to which note the next
item.

Fears of identity theft will doubtless increase with the recent loss of personal data by HM Revenue & Customs. Solicitors will need to
remain vigilant. One recent example which came to our attention was of a client who produced a passport, the date of birth on which
was for someone a generation younger.

For advice on insurance, anti-money laundering, conduct and disciplinary aspects of mortgage fraud contact
info@legalrisk.co.uk

Code of Conduct

Rule 5.03(1) requires that ‘If you are a principal in a firm, you must ensure that your firm has in place a system for supervising clients’

matters.” Note the use of the word ‘system’. It is unlikely that an open door policy alone will suffice. Principals will need to be able to
demonstrate that they have a system which involves active supervision. Perhaps surprisingly this is the first time solicitors have been
required to supervise by subordinate legislation. See also our comments on the new Lexcel requirement below.

The first reported case on the Code is R v Ulcay [2007] EWCA Crim 2379 http://www.bailii.org/ew/cases/[EWCA/
Crim/2007/2379.html which held that rule 2.01 did not preclude solicitors from taking instructions in a criminal case where limited
time meant they may be unable to achieve the normal standard of service.

US mergers

Lawyers thinking of merging with US firms should consider the insurance implications carefully when considering the proposed
merger. We have advised in a number of cases where partners found that cover was narrower than that to which they were
accustomed, despite their misplaced assumption that they would still benefit from the breadth of cover provided under the Law
Society’s Minimum Terms and Conditions. By way of example, cover for fraud is more restrictive — a point to be borne in mind if
claims may be litigated in the United States where such allegations may be more common than here. There is no substitute for a
detailed analysis of the policy against the background of a proper understanding of the cover and operation of the policy coverage
enjoyed by UK firms.

Contact: frank.maher@legalrisk.co.uk
Continued ...
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Limiting liability in litigation
We commented in our September 2007 Risk Update on the then imminent amendment to Section 60 (5) of the Solicitors Act 1974.
The provision amending section 60 (5) is now in Schedule 16, paragraph 56. Section 211 (2) provides that ‘... the provisions of this

Act come into force on such day as may be appointed by order of the Lord Chancellor’. It is not yet in force.

Frank Maher will be speaking on the subject of limiting liability at a conference on 5 December 2007. (See Events below.)

Legal Services Act

The SRA has published a consultation paper and invites responses — see http://www.sra.org.uk/legal-services-act.page

Costs

The Law Society's Practice Advice Service has updated its booklets on payment by results and non-contentious costs to reflect the
changes in the Solicitors' Code of Conduct 2007. These booklets provide solicitors with information on a variety of issues, including
conditional fee agreements, contingency fees, remuneration certificates, billing and assessment of solicitors' costs.

www.lawsociety.org.uk/practiceadvice

Client Care

The Law Society has updated its client care guidance, “Your clients — your business’ to deal with the implementation of the Code of
Conduct. http://www.lawsociety.org.uk/documents/downloads/yourclientsyourbusiness.pdf

Lexcel Version 4

The new version of Lexcel of 2008 was launched on 23 October 2007. The
standard provides a framework for managing risk and the guidance notes to
rule 5 of the Code of Conduct indicate that the SRA will have regard to
Lexcel and other quality standards as evidence of compliance.

The changes are relatively minor but note in particular the requirement for
‘active supervision’, particularly having regard to our comments above on
mortgage fraud and on the Code of Conduct.
http://lwww.lawsociety.org.uk/lexcel

For advice on Lexcel contact info@legalrisk.co.uk

Risk Management in the
Legal Profession

__ Publication: Risk Management in the Legal
" Profession

By Pk parres. Lo ik

The second, expanded, edition of this book by
Legal Risk partner Frank Maher is now available.

For further information contact info@legalrisk.co.uk

Events

Frank Maher will be chairing the Ark Group's 4th annual conference and
speaking on managing client risk effectively, engagement terms and liability
caps, 5-6 December 2007.

THIS NEWSLETTER IS A GENERAL GUIDE. IT IS NOT A SUBSTITUTE FOR PROFES-
SIONAL ADVICE WHICH TAKES ACCOUNT OF YOUR SPECIFIC CIRCUMSTANCES
AND ANY CHANGES IN THE LAW AND PRACTICE. SUBJECTS COVERED CHANGE
CONSTANTLY AND DEVELOP. NO RESPONSIBILITY CAN BE ACCEPTED BY THE
FIRM OR THE AUTHOR FOR ANY LOSS OCCASIONED BY ANY PERSON ACTING OR
REFRAINING FROM ACTING ON THE BASIS OF THIS.
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Our Practice Areas

Risk Management

= Audit

= Strategic planning

= Implementation

= Limiting liability

= Protection of partner assets
= ‘Desktop’ online testing

Regulatory Compliance

= Professional Conduct issues
= Conflicts

= Anti Money Laundering

= Disciplinary

Partnership

= Agreements
= Disputes

Professional Indemnity

= Defending claims

= Coverage

= Strategies

= Successor Practice, mergers, acquisitions

Training

= Risk management
= Anti-money laundering
= Professional conduct

Partners: ,
Frank Maher

Sue Mawdsley
Francis Dingwall

The firm is not authorised under the Financial Services and Markets Act 2000 but we are able in certain circumstances to offer a limited range of
investment services to clients because we are members of the Law Society. We can provide these investment services if they are an incidental part
of the professional services we have engaged to provide.





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


